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’ DOCKET NO. 005-R5-1002
BENJAMIN B., b//f KIRK B, g BEFORE THE
v. 2 COMMISSIONER OF EDUCATION
§
NATALLIA INDEPENDENT §
SCHOOL DISTRICT §  THESTATE OF TEXAS

PROPOSAL FOR DECISION
Statement of the Case

Petitioner, Bemjarin B., b/n/f Kirk B., appeals the decision of Respondent,
Natalia Independent School District, denying his grievance. Joan Stewart is the
Administrative Law Judge appointed by the Commissioner of Education 1o preside over
this cause. Pentioner appeared pro se. Respondent is represented by Robert Russo,
Attotney at Law, San Antonio, Texas.

Findings of Fact

The following Findings of Fact are supported by substantial evidence:

1. Petitioner’s son s a student at one of Respondent’s schools.

2. Respondent requires smdents to wear uniforms unless a homa fide
religious or philosophical objecrion is made in writing.

3. Petitionsr made written philosophical and religions objections 1o the
vnform requiremnent. -

4. Respondent’s board of trustees conducted a heating in regard o
Petitioner’s request for a uniform waiver on August 26, 2002.

3. Segments of the audio tape recording of the August 26, 2002 meeting of
Respondent's board of trustees are unclear.

Bagkeroupd

Petitioner previously filed an appeal with the Commissioner of Education

wherein he complained of Respondent’s denial of his request for an exemption from
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Respondent’s uniform requirernent based upon his bona fide philosophical beliefs. The
Comenissioner granted the appeal, holding that Petitioner's philosophical beliefs were
bona fide, and that Petitioner should be granted an examption from Respondent’s
mandatory uniform requirement. Benjamin B. bin/f/ Kirk B. v. Natalia Independent
School District, Docket No. 008-R5-901 (Comm'r Educ. 2002). Respondent
determined that the Comrnissioner’s decision applisd retroacuvely to the 2001-2002
school year. Respondent has no policy in place regarding an annual request for an
excmption; however, Petitioner was required to re-apply- and request a waiver for the

2002-2003 school year, Petitioner has done so, and this appeal is based on the denial

of that request, Respondent argues that Petitioner’s religiovs and philosophical beliefs

are oot bona fide. Respondent states that the audio tape of the hearing before the board
of trustees is substantial evidepce that Petitioper testified that his son wears a uniform
for “only sports.” R:spondcni argues that Petitioner’s tcst:imonﬁ "i5 substantial
evidence supporting its decision to deny Petitioner’s request for an exemption from
Respondent’s uniform requirement. Petitioper argues that the transeript of the August
26, 2002 meeting before the board of trustees did not accurately state his testimony.
Petitioner filed a Motion to Strike the transcript wherein he argued that there were 33
transcription errors in the first 29 pages. Petitioner’s Motion to Strike was granted in
part and denicd in part. The transcript was used for the limited purpose of indicating
the locatiop of the testunony on the audio tape. The manscript was pot used for the
determination of testimony, the clarification of testimony, or for any ather purpose
whatsoever. Petitioner additionally argues that the audio tape is inaudible in relevant
poruons, and thar he did not say that his son wears a uniform in “only sports.”
Petitioner argues that his son does not pa:t:icipam in spotts,, that there is no evidence
indicating that his son participates in spors, and that he n-e:ver testified that his son
participates in sports. Petitioner argues that his beliefs are philosophical in nature,

religious in natre, and that they are bona fide. Petitioner also argues that Respondent
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has violated sections 4.001, 11.011 of the Texas Education Code. Respondent states
that Petitioner did not bring these issues before the board of trustees and thar Petitioner
has thereby failed to exhaust administrative remedies in regard to these elements of his
claim. Petitioner argues thar Respondent has violated section 26.001¢a) and (¢} of the
Texas Education Code. Respondem argues that these provisions have no relevance to
the issue involving the Board’s decision under section 11.162 of the Texas Education
Cede.
E st injstrative Remedijes

Peritioner argues that Respondent has violated sections 4.001 and 11.011 of the
Texas Education Code. These elements of Petitioner's claim were not brought before
the board of mustess. As set forth in the Texas ‘Education Code, Petitioner must
exhaust administrative remedies before bringing an appeal before the Commissioner.
These elements of Petitioner's appeal must therefore be dismissed for failure 1o exhaust
administrative remedies,
section 26.00] of the Texas Education Code

Petitioner alleges that because Respondent has again denjed his §=que51cd
exemption that the Respongdent has violated section 26.001(2) and (c) of the Texas
Education Code which provide in pertinent part as follows:

§ 26.001. Purpose

(8) Parents are partners with educators, administrators, and school district
boards of trustees in their children's education. Parents shall be encouraged to
actively participate in creating and implementing educational programs for their
children.

(¢} Unless otherwise provided by daw, a board of wuswees, administrator,
educator, or other person tnay not Jimit parental rights:

The facts as alleged by Petitioner do not substantiate a vinlation of section 26.001 of

the Texas Education Code.

#005-R5-1002 3

F

Fe
.Ba



May 13 03 12:20p W.Thomas Liddell 713 455 1888
MAY 89 2883 @8:21 FR BYS SUPPE SAN AMTONIOLE 841 @24z TO 88, 7134B5188B (o

School Uniforms

The Texas Education Code allows schoo! districts under certain circumstances
to require sehool uniforms. TEX. EDUC, CODE § 11.162. The Texas Education Code
also provides that students shall be exempted if their parents stare in writing “a bona
fide religious or philosophical objection to the requirernent.” TEx. Epuc. CODE §
11.162(¢). The cenmal issuc in this case is the determination of whether or not
Petitioner’s philosophical and religious beliefs are bona fide i regard to his objection
1o a uniform requiremnent for his son.

stantizl Bvidence Review al Record

In City of Alvin v. Public Urility Comm'n of Texas, 876 S.W.2d 346, 355
(Tex.App.-Austin 1993, judgment set aside in accordance with setlement agresment,

203 S W.2d 450). the court held:

In City of League City v. Texas Water Commission, 777 S.W.2d 802 (Tex.
App.-Austin 1589, no writ), we summarized the substantial evidence test: (1)
the findings, inferences, conclusions, and decisions of an ageacy are presumed
to be supported by substantial evidence, and the burden is on the party
contesting the order to prove otherwise; (2) in applying the test, the reviewing
court is prohibited from substituting its judgment for that of the agency as to the
weight of the evidence of questions committed 10 agency discretion; (3)
substantial evidence is more than a scintilla, but the evidence in the record may
preponderate against the decision of the agency and nonetheless amount to
substantial tvidence; (4) the true test is not whether the apency reached the
correct conclusion, but whether some reasonable basis exists in the record for
the action taken by the agency; and (5) the agency's action will be susiained if
the evidence is such that reasonable minds could have reached the conclusion
that the agency must have reached in order to justfy its action. 74. at 805
(cing Texas Healih Facilities Comm'n v. Chaner Medical-Dallas Inc., 665
5. W.24 446, 452453 (Tex.1934)).

Philosophical QObigction
The Commissioner has previously concluded that Pelitioner provided a written
statement which explained his bona fide philosophical objections w0 Respondent's

uniform policy. Benjamin B. bin/f Kirk B. V. Natalia Independent School District,
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Docket No. 008-R5-901 (Comm'r Educ. 2002). Petitioner has again submimed written
objections based upon his philosophical beliefs.
eligions Objection

Petitioner bases his objections to the requirement for umiforms on his
mterpretation of the Old and New Testaments of the Bible. The abjections based on
Peritioner’s biblical beliefs are deemed to be religious objections. Kaytie T., b/n/f
William and Norma T., v. Forney Independent School District, Docket No. (M0-RS5-
101 {Comm’r Educ. 2002).
Bona Fide

To qualify for a uniform exemption the objection must not only be religious or
pbilosophical, it must also be bona fide. “Bona fide™ as used in Texas Education Code
section 11,162_{1:) mcans honestly, openly, and sincerely. For a written statement to
successfully in*-rok: an exemption, it must sincerely state an objection that is rooted in
either religion or philosophy. Kaytie T. b/nif/ William and Norma T. v. Forney
Independent School District, Docket No. 040-R5-101 (Comm'r Educ. 2002). By
stating philosophical and religious objections to the uniform policy, Petitioner made 2
prima facie showing of sincerity. Wimmer v. United Stares, 348 11.8. 3{31—332,"75 5.Ct.
392, 99 L.Ed. 428, 434 (1955). Such a Prima facie showing is, of course, subject to
challenge. In Benjomin B., binfft Kirk B, v. Natalia Independen; Schoot Dustrice,
Docket No. 008-R5-901, (Comm’r Educ. 2002), the Comnissioner held that
Petitioner’s objections were based on bona fide Philosophical beliefs. Respondent
argues that Petitioner's philosophical and religious beliefs are not bona fide because
here is now evidence that Petitioner’s son wears a uniforrn while participating im
sports. In the presemt case there is a dispute; as to the audio;ape record of the hearing
before the board of trustees. A Motion o Strike the transcription of the audio tape has

been granied due (0 numerovs inaccuracies therein. However, for purposes of
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elucidating the controversy regarding Petitioner's testnony before the board of

wusiees, the transeription of the disputed dialogue is provided as follows:

UNIDENTIFIED MALE: Docs your son wear another 1ype of
uniform, Mr. B. at this time?
MR.B.: Only Sports.

[Transcript page 4 lines 13-15).

The tape reflects that therc was no further questioning of Petitioner and the
hearing was texminated at that point. Petitioner states that he did not say “ondy
sports™, but that he in fact said, “No sir, he doesn’t.” Petitioper additionally argues
that his son does not participare in sports and that his son does not wear a uniform in
that or any other setting. Respondent argues that Petitioner did say the words “only
sports,” and that the audio tape is clear and audible. This segment of the andio
recording is not clear. There are two voices heard during the time that Peritioner is
answering the question that has bcen put forth and it is unclear what the Petitioner
acrually said. Petitioner may have said the words, “only sports.” But Petitioner may
indeed have said, “No sir, he doesn't,” or Petitioner may have said something else
entirely. This portion of the audio recording lacks sufficient audibility and glarity to
determine Petitioner’s response to the question that wag presented.  Section 7.057(c)

which provides as follows;

(¢) In an appeal against a school district, the commissioner shall issué a decision
based on 2 review of the record developed at the district level under a
substantial evidence standard of review.

The issue 15 not whether the finder of fact reached the correct findings, but whether
some reasonable basis exists in the record for the findings. See Railroad Comm'n v,
Torch Operaring Co., 912 $.W.2d 790, 792 (Tex. 1895),, There is no evidence in
the local record that would indicate that Petitioner’s religious or philosophical beliefs
are Dot bona fide. An unclear and partially inaudiblc tape recording is not a reasonable

basis upon which Respondent can base it findings. It is comcluded based on a
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substantial evidenca review of the record that Respondent could not have reasonably
concluded’ that Petitidﬁcr‘s _phiiosq::phic:al and rc!igious beliefs érc'ﬁt bona fide in
regard to 2 uniform :équimment. Substantial evidence does mot exist to support the
board’s decision to deny Petitioner’s request from Respondent’s wniform fequirement,
Respondent's decision 1o deny Petitioner's requested cxemption is therefore arbitrary,
capricious and unlawful, Petitioner should be granted an exemption from Respondent's
uniform requirement based on Peritioner’s bona fide philosophical and religious beliefs.
Respondent does not have a policy in place requiring the apmual application for an
exefuption from its uniform requirement. Petitioner’s exemption from Respondent’s
uniform requirement should therefore be granted through a1 Jeast the school year
following the year in which a Final Decision of the Cﬁnmﬁssiomr it issued in thos
appeal,
Conelusion

Petitioner has failed to exhaust administrative remedies in regard to allegations
that Respondent violated ssctions 4.011, 11,011 of the Texas Educarion Code, These
elements of Petitioner's appeal should be dismissed. Petitioner alleges a viplation of
section 26.001. The facts as alleged by Petitioner do not support a violation of section
26.001. There is no evidence to support Respondent’s determination that Petitioner's
philosophical and religious beliefs are pot bona fde in regard to the uniform
requirement of the district,  Petitioner’s appeal in regard to this element should,
therefore, be granted. Respondent doss mot have policy requiring the annual
resubmission of an  application for exemption.  Petitioner’s exemption from

Respondent’s wniform requirement should be granted at least through the school year

.

' Unlike teacher contract cases heard by certified hearing examiners, there is no requirement that a school
baard make findings of fact and conclusions of law when deciding e prievance. TEX. EDUC. CODE §§ 7.057,
21.258. In such cases, the Commissioner determines whether hypothetical findings of fact and conclusions
of law are supponed by the reeord, Gragy v. Hill, 58 5.W.2d 130, 152 (Tex. Civ. App.-Waco 1933, eror
ref'd); Wilson v. Board of Educ. of Fort Worth Indep. Sch. Dist, 511 5.W.2d 551 (Tex. Civ. App.-Fon
Worth, writ ref'd nr.e.).
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following the year in which a Final Decision of the Commissioner is issued in this
appeal.
Conclusions of Law

After due consideration of the record, matiers officially noticed, and the
foregoing Findings of Fact, in my capacity as Administrative Law Judge, I make the
following Conclusions of Law:

1. The Commissioner has jutisdiction to hear this c¢ase under Texas
Education Code section 7.057(2)(2)(A).

2. Petitioner has failed to exhavst administeative remedies in regard to
allegations that Respondent viclated seetions 4.011, 11.011 of the Texas Education Code.

3, Petitioner has failed to allege facts that would establish a violation. of
section 26.001 of the Texas Education Code.

4. As used in Texas Education Code section 11.162(c), the phrase “bona
fide™ means in or with good faith; honestly, openly, sincerely: without deceit or fraud.
Truly; actvally; without simulation or pretense. Innocently; in an attitude of trust apd
confidence; without notice of fraud. Real, actual, genine, and not feipned.

5. As used in Texas Education Code section 11.162(c), the word
“philosophical” means of or relating to the principles of conduct governing an
individual or a group.

6. When a paremt provides a written statement that states a philosophical
objection 10 a uniform policy, the parent makes a prima facie showing of sincerity.

7. When & parent provides a written statement that states a religious objection
to a unifortn policy, the parent makes & prima Jacie showing of sincerity.

8. Respondent’s decision to dm:y Petitioner’s exemption from its uniform
requircment 1S not supported by substantial evidence and 15, therefore, arbitrary,

capriciqus and unlawful.
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9. Petitioner’s exemption from Respondent’s uniform requirement should be
granted at least through the school year following the year in whu:h a Final Decision of
the Commissioner is issued in this appeal.

10.  Petitoner’s appeal should be granted.

Rec endati

After due consideration of the record, matters officially noticed and the
foregoing Findings of Fact and Conclusions of Law, in my capacity as Administrative
Law Judge, it is hereby

RECOMMENDED that the Commissioner of Education adopt the foregoing

Findings of Fact and Conclusions of Law and enter an order consistent thecewith.

SIGNED AND ISSUED this (3 - day of Ban , 2003,
J \
L ey
A
ADMINISTRATIVE LAW JUDGE
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